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THE NAVAL ATTACHE AND INTERNATIONAL 
LAW 


DR. LISELOTTE B. WATSON* 


O, E OF THE most coveted assignments a 
naval officer can receive is that of Naval Attaché 
or Assistant Naval Attaché in a foreign country. 
Attaché duty is set apart in many ways from 
regular overseas duty. The biggest difference 
between the Naval Attaché and other officers on 
duty overseas lies in his status. The attachéisa 
diplomatic agent. He has the same status in 
international law as that of the Ambassador in 
the country to which he is accredited. Very few 
other military personnel enjoy this special 
status. Examples are the Chiefs of Military 
Assistance Advisory Groups and the heads of 
their respective service sections, and on rare oc- 
casions those members of the armed forces who, 
by special agreement between two countries, 
have been accorded diplomatic status. 

This article directs itself primarily to the 
Naval Attaché. Every Naval Attaché neces- 
sarily has some knowledge of international law 
because so many of his functions require it. The 
discussion of the status of diplomatic agents in 
general applies of course to all other military 
personnel enjoying that status. 

What is so special about the status of a “‘diplo- 
matic officer”, and where can one find what this 
status is? 

The establishment of diplomatic missions and 
the exchange of diplomatic representatives be- 
tween countries are based on customary inter- 
national law and practice. Likewise, the status 
of diplomatic officers, their rights and duties, 
and relative diplomatic rank are based on inter- 
national custom of long standing. Agreement 
on certain points of the status of diplomatic offi- 
cers, particularly on classes and relative rank of 
ministers, was reached at the Congress of 
Vienna in 1815, and with slight variations re- 
mained in effect for over acentury. In 1949 the 
International Law Commission, established by 
the United Nations, selected diplomatic rela- 





*Dr. Liselotte B. Watson is a civilian attorney attached to the 
International Law Division of the Office of the Judge Advocate 
General of the Navy. She received her S.J.D. from the Univer- 
sity of Bonn, Germany, her M. Comp. L. from the George Wash- 
ington University, and is a member of the Bar of the District of 

She is a Co-Author of “International Law for Sea 

{2d Ed., U.S. Naval Institute] 
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tions as one of the topics to be codified, and on 
5 December 1952 the General Assembly of the 
United Nations adopted a Resolution which re- 
quested the Commission to undertake the work 
of codification as a priority project. Several 
drafts were prepared and submitted to the gov- 
ernments for comment. The final draft was 
submitted to the General Assembly, which con- 
vened an international conference at Vienna in 
the spring of 1961. All members of the United 
Nations were invited to this Conference. 
Eighty-one-.of the then 104 member nations at- 
tended, and after extensive discussion, a final 
text was agreed upon. The result is the Vienna 
Convention on Diplomatic Relations of 14 April 
1961, which was signed by 45 States, including 
the United States... Twenty-two ratifications or 
accessions are necessary to bring the Convention 
into force. Although not as yet in force? most 
of its provisions are a codification of previously 
existing and generally accepted principles of 
customary international law which are consid- 
ered to be binding on the United States and other 
nations. The text is the most concise available 
source of the rules governing the international 
law of diplomatic relations. 

The basic principle underlying the granting 
of diplomatic immunity to a diplomatic officer is 
that of facilitating the performance of the diplo- 
matic functions of the mission without inter- 
ference by the authorities of the host country. 
The Preamble to the Vienna Convention on Dip- 
lomatic Relations * states that “the purpose of 
such privileges and immunities is not to benefit 
the individuals, but to ensure the efficient per- 
formance of the functions of diplomatic missions 
as representing States.” It is therefore well to 
remember that the privileges and immunities 
belong to the sending State and are enjoyed by 
the diplomatic agent only to enable him to carry 
out diplomatic functions as the representative of 
that State. And only the sending State has the 
right to dispose of this immunity by waiver.‘ 

1. Report of the Delegation of the U.S., UN, Conference on Diplo- 
matic Intercourse and Immunities, 1961 Dept. of State Publica- 
tion 7289, p. 51. As of March 31, 1962 there were 63 signatures. 
. As of this date, 10 ratification and accessions have been deposited. 


. Hereinafter called the “Vienna Convention.” 
- V.C. Art. 32. 
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CLEARANCE AND PASSPORTS 


Before the Naval Attaché receives his orders 
for attaché duty, his appointment has frequently 
already been accepted by the foreign govern- 
ment to which he will be accredited. Normally, 
every country has the right to appoint any per- 
son it chooses as diplomatic officer, without the 
prior express approval of the receiving State.® 
The only exceptions are the heads of missions, 
and approval is sometimes required for military 
attachés.* Here, the receiving State is given 
the right of advance approval, or “agrément”. 

As a practical matter, the requirement of 
advance approval of service attachés is based on 
reciprocity. United States comment on the 
draft article establishing this requirement was 
that “the United States Government does not 
require agreement for military, naval or air 
attachés except on the basis of reciprocity. 
Since the Governments of Hungary, Italy, the 
Philippines, Rumania and Spain require agree- 
ments for the top service officers only, this Gov- 
ernment reciprocates and requires a similar 
agrément. Even those Governments do not re- 
quire agrément for assistant military, naval or 
air attachés. In the event these Governments 
would eliminate the requirement for such agré- 
ment, the United States would reciprocate.” * 
The United Kingdom does not require any agré- 
ment for service attachés.® 

After he has received his orders and a date 
for his departure has been set, one of the first 
steps a Naval Attaché must take is to secure 
passports for himself and the members of his 
family. 

Passports are issued by the Secretary of State 
and in foreign countries by diplomatic repre- 
sentatives of the United States and by consuls 
as designated by the Secretary of State.°® 
Diplomatic passports are issued only by the Sec- 
retary of State. 

Only persons owing allegiance to the United 
States are entitled to United States passports,’ 
and application therefor must be made in person 
before a clerk of a Federal court or a State court 
having jurisdiction to naturalize aliens," or be- 
fore an agent of the Department of State.” 


5. Vienna Convention on Diplomatic Relations, (V.C.) Articles 4 
to 7. 

6. V.C. Art. 7. 

7. Draft Articles on Diplomatic Intercourse and Immunities as de- 
veloped by the International Law Commission at its Tenth Session, 
with the drafting history of each Article and comments by gov- 
ernments. Prepared by the Department of State Legal Adviser’s 
Office, p. 20 (Hereinafter called Draft Articles). 

8. Ibid. p. 20. 

9. 22 USC 21la. 

10. 22 USC 212. 

11. For these courts, see 8 USC § 1421 (1958). 

12. 22 C.F.R. 51.15. 
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Naval personnel, civilian employees of the 
Navy, and their dependents who are in the Wash- 
ington, D.C. area are assisted by the Bureau of 
Naval Personnel in making application for 
passports.'* 

Primarily, they are identity documents, estab- 
lishing evidence of United States citizenship and 
containing a request to foreign governments to 
permit the bearer to travel in their territories. 
The passport itself gives no right to enter a for- 
eign country; only the permission of that gov- 
ernment, usually evidenced by a visa, can confer 
that right. A diplomatic passport further indi- 
cates that the holder is assigned to official diplo- 
matic duty. The foreign government indicates 
its acceptance by issuance of a diplomatic visa, 
although some countries have done away with 
this requirement. 

Dependents of a diplomatic officer are also 
entitled to diplomatic passports. Although 
minor children up to a certain age may be in- 
cluded in the same passport~as one of their 
parents,'* it is always preferable to apply for 
individual diplomatic passports for all members 
of the family regardless of age. This enables 
the parents to travel in third countries without 
having to take the children along and without 
having to explain where they are. Some coun- 
tries have refused permission to enter or leave 
unless all holders of a joint passport cross the 
border together. An Attaché and his wife may 
have occasion to travel without the children, as 
in emergencies, on pleasure trips, etc. Individ- 
ual passports assure mobility. 

The diplomatic passport itself does not confer 
diplomatic status but is evidence thereof. That 
status is conferred by international law on the 
person assigned to diplomatic duty. Persons 
assigned to diplomatic duty or entitled to diplo- 
matic immunities as members of a diplomatic 
officer’s family should not travel on any but a 

diplomatic passport when going to the country 
to which the sponsor is accredited. This is 
especially important where the family follows 
an attaché who has already preceded them to his 
post and assumed his diplomatic duties. It is 
important too for children who remain in the 
United States to attend school or college and who 
later go to visit their attaché-father during va- 
cations. Aslongas they are dependent members 
of the attaché’s family, they are entitled to dip- 
lomatic immunity when visiting the country of 
the father’s duty post and should carry diplo- 
matic passports as evidence. 





13. Section B-2111 of BuPers Manual gives details on what passports 
to apply for and where to apply. 
14, 22 C.F.R. 51.9. 
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Once a diplomatic officer is in the receiving 
State and has been presented to the appropriate 
Government official, his name and those of the 
members of his family are entered on the diplo- 
matic list and identity cards are issued to them. 
These cards, and not the diplomatic passports, 
are evidence of diplomatic status in the receiving 
State. 


WHAT IS “DIPLOMATIC IMMUNITY’? 


What is diplomatic status? What are the dip- 
lomatic immunities it confers? When and how 
does it begin and end? 

Diplomatic immunity is the term commonly 
used to déscribe the rights and privileges of a 
diplomatic officer that exempt him from the 
operation of certain laws of the host country. 
When they hear the term, most people think of 
only one aspect, namely, immunity from the 
criminal jurisdiction of the receiving State. But 
diplomatic immunity covers much more, such as 
inviolability of person and residence, immunity 
from customs and taxes and other matters. 

One point cannot be overemphasized. Inter- 
national law, either by custom or by treaty, 
establishes these immunities because a diplo- 
matic officer as a representative of his country 
must be able to do his work without legal or 
political interference in order to perform his 
functions adequately. He must be able to com- 
municate freely with his own government; his 
decisions must not be influenced by thoughts of 
his personal safety or that of his family. The 
freedom from interference he enjoys is extended 
to his government, not to him. He has no right 
therefore to make any decisions about or dispose 
of these immunities; only his government has 
the right to do so. 

Diplomatic immunity does not exempt the per- 
son enjoying it from the observation of local 
law. The daily life of a diplomatic officer is 
governed by the law of the country in which he 
resides. He is immune only from the legal sanc- 
tions of nonobservance or violation of this law 
which will be discussed later in more detail. 

The privileges and immunities of a diplomatic 
officer begin from the moment he enters the ter- 
ritory of the receiving State and end when he 
leaves it.16 The Vienna Convention states that 
if the functions of a diplomatic officer end while 
he is still in the receiving State he shall enjoy 
the immunities until he leaves the country, or 
has had reasonable time to do so.*7_ This provi- 

sion will rarely be applicable to military at- 
tachés who are ordered to new duty stations and 


15. V.C. Art. 41. 
16. V.C. Art. 39; see also note 22. 
17. V.C. Art. 39 par. 2. 








who continue to carry out their functions as 
attachés until they actually leave. These come 
to an end by notification by his country to the 
host country that his functions have ended; or 
by notification by the host country that the dip- 
lomatic officer is persona non grata and that it 
no longer recognizes him as a member of the 
mission.** Here too the diplomatic officer has a 
reasonable time within which to leave the ccun- 
try.° But under these circumstances departure 
is normally arranged within a few days. 

The Vienna Convention provides for the con- 
tinuance of diplomatic immunities until the de- 
parture of the diplomatic agent even in the event 
of armed conflict. The United States opposed 
this sweeping grant of immunity at the Vienna 
Conference, stating that it was not in accord- 
ance with the practice. The United States rec- 
ognizes that the person of a diplomatic agent 
of an enemy country and of members of his 
family is inviolable and should be treated with 
dignity and courtesy; it also recognizes that 
enemy diplomats and their families should be 
permitted to leave as soon as arrangements can 
be made. As a practical matter, however, all 
countries involved in World War II placed some 
form of restrictions on the movements of enemy 
diplomatic agents and on the withdrawal of their 
property. The attempts of the United States to 
incorporate a provision to that extent in the 
Vienna Convention were defeated.?® Neverthe- 
less, every country will, in the interest of its 
own security, exercise such measures of control 
as it deems necessary over diplomatic represent- 
atives of enemy countries. The measures will 
probably include restriction of movement and 
assignment of living quarters where adequate 
supervision is possible until arrangements for 
departure can be made. The receiving State is 
under obligation not only to permit departure, 
but to make facilities available in the event of 
war to enable diplomatic officers to depart with 
their families and their property.” 

It is well to remember that the privileges and 
immunities of a diplomatic agent are recognized 
only in the country to which he is accredited.” 
If an attaché is accredited to more than one 
country, which is frequently done by small na- 
tions, unless one of the receiving States objects,” 
he is in diplomatic status and enjoys all its im- 
18. V.C. Art. 43. 

19. V.C. Art. 39 par. 2. 

20. Report of U.S. Delegates, pp. 23, 24. 

21. V.C. Art. 44. 

22. There is one exception, and that is the immunity granted to a 


diplomat in passage through a third State, which will be dis- 
cussed later. 





23. V.C. Art. 5. 
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munities while in any of the countries to which 
he is accredited. Dual or multiple accredita- 

tion is normally evidenced by the visas issued by 

the receiving States. 

A diplomatic officer who takes leave and trav- 
els for pleasure in another country does not 
enjoy any immunities while in that country. 
For the most part, he has the same status as 
that of any tourist. A Naval Attaché, as a 
member of the United States armed forces, may 
enjoy certain advantages in those countries with 
which the United States has concluded Status of 
Forces Agreements. Such advantages may in- 
clude travel on leave orders without the neces- 
sity of passports or visas, and certain jurisdic- 
tional benefits. But he does not enjoy diplo- 
matic privileges while outside the country or 
countries of accreditation. 

The person, the private residence, and the 
property of a diplomatic officer and his family 
are inviolable. The officer and his family are 
not subject to arrest or detention in any form, 
and their residence is not subject to search nor 
their property subject to execution in all mat- 
ters in which the diplomatic officer himself is 
not subject to civil suit.2* As will be later seen, 
there are very few exceptions to the immunity 
from suit, such as professional or commercial 
activities outside the diplomat’s official func- 
tions. But where a diplomatic officer can be 
sued in actions arising from such activities, 
judgment can be executed only against property 
acquired through such activities. Even here, 
however, such measures can be taken only if they 
do not infringe upon the inviolability of his per- 
son or residence.” 

The personal baggage of an attaché, subject 
to one important exception, is exempt from in- 
spection. Article 36 of the Vienna Convention 
provides that inspection of personal baggage is 
permitted if “there are serious grounds for pre- 
suming that it contains articles not covered by 
the exemptions mentioned in paragraph 1 of this 
Article,** or articles the import or export of 
which is prohibited by the law or controlled by 
the quarantine regulations of the receiving 
State. Such inspection shall be conducted only 
in the presence of the diplomatic agent or of his 
authorized representative.” 

Some readers may recall the incident of the 
foreign diplomat who abused his diplomatic im- 
munity by smuggling narcotics on a large scale. 
He had been under suspicion and observation for 
quite some time before United States author- 


24. V.C. Art. 29, 30. 

25. V.C. Art. 31 

26. These are articles for the official use of the mission and the 
personal use of the attaché and members of his official household. 
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ities took action, inspected his baggage and 
found his suitcase filled with packages of nar- 
cotics. This search was legal because there was 


“serious ground” to suspect his activities and | 


the contents of his baggage. 
would not have been enough. 

Inviolable also is the official correspondence 
of the attaché. Special provision is made in the 
Vienna Convention for the handling of the diplo- 
matic bag or pouch, through couriers, couriers 
ad hoc, and even captains of commercial air- 
lines, to ensure that the diplomatic bag is not 
opened or detained.”” Protection and immunity 
are extended to couriers and other provision is 
made to “permit and protect free communica- 
tion on the part of the mission for all official 
purposes.” 


Mere suspicion 


CRIMINAL JURISDICTION 


The immunity of a diplomatic officer from the 
criminal jurisdiction of the receiving State is 
absolute.** The Vienna Convention makes no 
exception from this immunity. A Naval At- 
taché and his family, therefore, cannot be tried 
for any offense committed in the receiving State. 
This does not mean, of course, that no offense 
has been committed. Any violation of law by 
a person enjoying diplomatic immunity is an of- 
fense, but diplomatic immunity protects the per- 
son from prosecution as long as he remains in 
diplomatic status. 

Is the receiving State powerless to do any- 
thing against an offender protected by diplo- 
matic immunity? Not completely. Residents 
of Washington, D.C. are familiar with the minor 
traffic violations, such as speeding, double park- 
ing, going through red lights, committed from 
time to time by diplomatic officers of other 
countries for which the ordinary citizen would 
receive a traffic ticket. The diplomat does not. 
But the local police inform the Department of 
State of such violations, and if it is found that 
such minor disregards for local traffic regula- 
tions occur with increasing frequency, the De- 
partment sends polite letters to the Embassies 
and requests them to see to it that their officials 
abide by local regulations. If such reminders 
are unavailing, the Department of State may 
request the sending State to waive the immuni- 
ties of those who show such flagrant disregard 
for local law. Hardly ever does the sending 
State comply with such a request; but usually a 
person who embarrasses his country by repeated 
violations of local law and regulations ceases to 
be of much value to his country as a diplomatic 


27. V.C. Art. 27. 
28. V.C. Art. 31 par. 1. 
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civil jurisdiction of the host country. 





officer and therefore is usually recalled and re- 
placed. In the rare cases where immunity is 


> actually waived, the diplomatic status of the 


offender ends. He is stripped of his immunities 
and replaced by the sending State and is then 
completely subject to the jurisdiction of the host 
country. He may be confined if convicted and 
sentenced. If there is no sentence to confine- 
ment, he is sent home by his own government at 
the end of the trial. 

In flagrant cases of law violations the host 
country usually declares the diplomatic agent 
persona non grata and requests his immediate 
recall.2° The receiving State is not required to 
give any explanation when declaring a diplo- 


' matic agent persona non grata. In most cases a 
. sending State senses when a member of its dip- 
) lomatic mission no longer enjoys the good graces 
' of the host country and recalls the agent on its 
_ own. initiative, without waiting for a declara- 


tion. 
Military attachés as members of the armed 
forces are subject to U.S. court-martial juris- 


_ diction for any offenses they commit, no matter 


where, provided the offense is cognizant under 
the Uniform Code. There is, therefore, no dan- 


_ ger that any offenses committed by them might 
' remain unpunished. 
_ longer subject to court-martial jurisdiction, 
' since the Supreme Court has declared unconsti- 


Their families are no 


tutional such jurisdiction over civilians in time 
of peace. But if a member of an attaché’s fam- 
ily commits an offense while protected by diplo- 


_ matic immunity, he or she would probably be 


returned to the United States. 


CIVIL JURISDICTION 


Although there are several exceptions to this 
rule,®° a Naval Attaché is also immune from the 
He is al- 
ways immune from suit for any actions in per- 
formance of his official functions. For instance, 
should he cause damage to any person in the re- 
ceiving State in a traffic accident on his way to 
an official function, on his way to work, or while 
driving to a port to assist a visiting ship and its 


| commanding officer in settling certain adminis- 
_ trative matters regarding the ship, he cannot be 


sued for damages. If the attaché uses his own 
car, any damage he does should be covered by 


_ insurance. If he uses a government car, claims 
_ are normally settled through foreign claims set- 


tlement procedures. 
An attaché who damages another’s property in 
the receiving State while, for instance, driving 


29. V.C. Art. 9. 
30. V.C. Art 31. 
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his own car for pleasure, is also immune from 
suit for damages. Again, claims should be cov- 
ered by insurance or may be settled under the 
Foreign Claims Act. 

An attaché is not immune from jurisdiction 
for legal actions arising out of his private busi- 
ness transactions in the host country. Most 
transactions of this type are prohibited by 
Article 42 of the Convention," and would be 
incompatible with his duties and his status as a 
member of the United States forces. But if he 
acquires or owns certain interests in the host 
country, he becomes subject to the civil courts 
of that country. 

The exceptions from the immunity from civil 
jurisdiction provided by the Vienna Convention 
are suits against a person enjoying diplomatic 
privileges for actions relating to real property 
owned in the host country; actions relating to 
inheritance in which the diplomatic agent is 
involved as executor, administrator, heir or 
legatee as a private person; and actions relating 
to professional or commercial activities of a 
private nature in the host country.** It is only 
fair that in such private activities which have 
nothing to do with the attaché’s official duties, 
he should not be permitted to hide behind his 
diplomatic immunity if matters arise which re- 
quire legal action. 


WITNESS 


“A diplomatic agent is not obliged to give evi- 
dence as a witness.” ** This provision was the 
subject of much discussion in the deliberations 
of the International Law Commission and of 
comments of the various governments.** The 
main question was, what does the word 
“obliged” mean? Does it mean that the diplomat 
cannot be “compelled” to give evidence, but may 
do so if he chooses? This interpretation is not 
quite correct. Immunity from bearing witness 
in court is part of the absolute immunity from 
jurisdiction. It can be waived only by the send- 
ing State in accordance with Article 32. The 
diplomatic officer cannot decide for himself 
whether he wants to give evidence or not. Only 
the authorities of his own government are in a 
position to decide whether appearance in court 
would interfere with the official functions of the 
diplomatic officer, or whether matters he may be. 
asked to testify about would in any way be con- 
trary to the interests of the sending State. 
After consideration of all these aspects, waiver 
of immunity from appearance as a witness may 


31. See page 146 infra. 

32. V.C. Art. 31. 

33. V.C. Art. 31 par. 2. 

34. Draft Articles, p. 151 et seq. 
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be granted or refused. The matter is often re- 
solved by a request of the receiving State for a 
written statement, and such a statement of the 
diplomatic officer, made in the proper form to 
satisfy local legal requirements and carefully 
reviewed by the authorities of the sending State 
to avoid compromise of information, is made 
available to the authorities of the receiving 
State. 

As a practical matter, therefore, an attaché 
who finds that his testimony or that of a member 
of his family may be required by the courts of 
the host country, should not attempt to decide 
whether such testimony might be injurious to 
the interests of his country. Since only his gov- 
ernment has the right to waive his immunity, 
he should consult the appropriate official of 
the Embassy and leave the decision to the 
Ambassador. 


WAIVER 


For the same reasons only the sending State 
has the right to waive the immunity of a diplo- 
matic officer from criminal or civil jurisdiction. 
This is spelled out in the Vienna Convention.* 
Waiver must always be express and separate 
waivers are necessary for different aspects of 
legal proceedings. For instance, if the receiv- 
ing State waives the immunity of a diplomatic 
agent and permits him to be sued in a civil suit 
or in administrative proceedings, a separate 
waiver will be necessary to execute any judg- 
ment that may have been rendered against him. 

As a practical matter, waiver of immunity in 
criminal proceedings terminates the diplomatic 
status of the person who is on trial. 

A diplomatic officer who sues another person 
in a court of the receiving State cannot invoke 
his immunity in any counter-claims arising out 
of the same transaction upon which he bases his 
suit.** The United States has always reserved 
the right to object to its diplomatic agents be- 
coming involved in any legal proceedings in for- 
eign countries and therefore objected to the 
implication of waiver contained in the above pro- 
vision.*7 Although the Vienna Convention does 
not prohibit a diplomatic agent from starting 
legal proceedings without the permission of his 
own government, a United States diplomatic of- 
ficer will, as an administrative matter, be re- 
quired to obtain such permission. This rule 
applies with special force to military attachés. 

Since immunity from suit and the refusal of 
the sending State to waive this immunity may 





35. V.C. Art. 32. 
36. V.C. Art. 32 par. 3. 
37. Draft Articles, p. 164. 
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be hereafter discussed.* 


IMMUNITIES 


Attachés, like other diplomatic officers, and | 
their families enjoy extensive financial advan- | 


tages in the receiving State. They are immune 
from “all dues and taxes, personal or real, na- 
tional, regional or municipal.” ® The few ex- 
ceptions from these sweeping immunities cover 
taxes on income originating in the receiving 
State, taxes on real estate situated in the receiv- 
ing State, inheritance taxes on certain property 
acquired in the receiving State,* and fees and 
dues for services rendered. 

A diplomatic officer may import, free of duty 
and taxes, his own personal belongings and 
articles for the use of his family and his house- 
hold. He may do so upon first entry into the 
host country and may also import additional 
goods if he finds that they are needed for such 
use. Importation is subject to “such laws and 
regulations as it (the receiving State) may 
adopt.” ** Such laws and regulations usually 
determine whether invoices of all property im- 
ported into the receiving State are required, 
conditions of and time limits on resale of goods 
in the receiving State which were imported duty 
free, and other restrictions designed to prevent 
abuses of the customs free importation privi- 
leges. Local regulations also determine such 
matters as whether sales tax and customs duty 
are deducted from the sales price of locally pur- 
chased goods at the time of purchase, as is nor- 
mally done in the United States upon presenta- 
tion of a “tax free card” (the identification card 
of foreign diplomatic officers issued by the De- 
partment of State), or whether duties and taxes 
paid by the diplomatic officer are refunded pe- 
riodically through the Embassy upon presenta- 
tion of evidence of payment to the authorities of 
the receiving State. Where this is the practice, 
it is advisable to save all sales receipts as proof 
of payment. 

With certain exceptions, to be discussed later, 
attachés are exempt from the social security 
provisions in force in the receiving State. 

Diplomatic officers are exempt from all mili- 
tary obligations in the receiving State and from 
all personal and public services “of any kind 


38. See page 147. 

39. V.C. Art. 34. 

40. Ibid. 

41. V.C. Art. 36; Draft Articles, p. 183. 
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This provision is intended to 
cover the cases where certain categories of per- 
sons are obliged, as part of their general civil 
duties, or in cases of emergencies, to render 


IN TRANSIT 


The discussion above covers the broad im- 
munities enjoyed by diplomatic officers in the 
country to which they are accredited. But what 
is the status of these officers in countries through 
which they must pass in order to reach their 
posts? Even with improved transportation 
facilities available today, an attaché may have 
to travel through one or more countries before 
reaching his duty station. 

Article 40 of the Vienna Convention provides: 


If a diplomatic agent passes through or is in the 
territory of a third State, which has granted him a 
passport visa if such visa was necessary, while pro- 
ceeding to take up or to return to his post, or when 
returning to his own country, the third State shall 
accord him inviolability and such other immunities as 
may be required to ensure his transit and return. The 
same shall apply in the case of any members of his 
family enjoying privileges or immunities who are ac- 
companying the diplomatic agent, or travelling sepa- 
rately to join him or to return to their country. 


This provision indicates the extent of the im- 
munities of an attaché and his family in any 
country passed through on the way to and from 
the duty post. They are also quite flexible and 
geared to the need of the individual case. An 
expert on diplomatic immunities, when asked 
about the immunities of a diplomat in transit, 
may answer, “that depends.” In fact, it depends 
on what immunities are needed to permit pas- 
sage without delay. Generally, it means free- 
dom from customs inspection and immigration 
check. It does not necessarily mean immunity 
from jurisdiction. Attachés and their families 
who arrive in a country by ship and leave a day 
or so later by plane, do not normally require 
jurisdictional immunities. But let us assume 
that an attaché and his family arrive in France 
by ship, take delivery of their car shipped to the 
same port, and then take a leisurely but direct 
trip to the attaché’s post in Denmark or Norway. 
Depending on the countries they pass through, 
there should be immunity from jurisdiction for 
any incident involving the attaché while driving 
to his post. He should not be detained if he 
becomes involved in a traffic accident. Each 
country passed through will examine the extent 
of its obligations under Article 40 of the Vienna 





42, V.C. Art. 35. 
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Convention to see just what “immunities may 
be required to ensure transit.” 

Discussions at the Vienna Conference brought 
out that Article 40 is not to be interpreted as 
granting an absolute right of transit.“ As the 
wording of Article 40 shows, a country may re- 
quire the diplomatic officer to be in possession 
of a transit visa. The granting of this visa 
means that the State permits passage of the 
diplomatic officer and will consequently grant 
the necessary immunities to ensure transit. 
Where such a visa is not required by the law of 
that State, or where Status of Forces Agree- 
ments exempt military personnel from visa re- 
quirements, it may be necessary or advisable to 
secure another type of transit document (some- 
times called “carnet de passage”) which will 
show local border officials or law enforcement 
officers that the holder is a diplomatic officer 
in authorized passage, as distinguished from a 
diplomat on a leave trip, or from a tourist. In 
any event, the third State has the right to show 
in some form that it authorizes the passage of 
the diplomatic officer, or rejects such authoriza- 
tion if it does not wish to permit passage of that 
particular person through its territory. 

The United States proposed several amend- 
ments at the Vienna Conference to indicate that 
it does not consider the right of transit an abso- 
lute and unrestricted right. These proposals 
were, however, rejected. These proposed 
amendments said, in effect, that transit must be 
immediate and continuous, that any State 
should have the right to deny the privilege of 
passage through its territory to any person, and 
that it should have the right to impose condi- 
tions on the transit and remove any persons who 
violate these conditions or abuse the privilege of 
transit.*4 To some extent, at least, the purpose 
of these amendments is served by the right to 
grant or deny a transit visa. 


DUTIES TOWARDS THE RECEIVING STATE 


The immunity of a diplomatic officer does not 
relieve him of certain duties, incident to his 
residence, towards the host country. The most 
elementary duty is that of observing local law.* 
Although a diplomatic officer is immune from 
the legal consequences of nonobservance or 
violation of local law, his daily life is governed 
by that law. As previously stated, the only re- 
course the host country has in the face of persist- 
ent law violations by a diplomatic officer is to 
declare him persona non grata and to request the 


43. Report of U.S. Delegation, pp. 24, 25. 
44. Id. at 24, 25. 
45. V.C. Art. 41. 
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sending State to recall him. Whenever the 
sending State has to resort to this step, it is 
normally a serious reflection on the conduct of 

the diplomat. There is one country that has 

used—or abused—this declaration as a political 

tool and a means of harassment, and that is the 

Soviet Union. Whenever the United States re- 

quests the recall of a Russian diplomatic officer 

or declares him persona non grata for valid rea- 

sons, the Russians select one of our diplomatic 

officers, apparently at random, and declare him 

persona non grata. In these cases the declara- 

tion is not a substitute for punishment, but po- 

litical retaliation. Needless to say, this is an 
abuse of the right to withdraw approval of a 
diplomatic agent at any time and without “hav- 
ing to explain its (the host country’s) deci- 
sion.” *® Usually the United States lodges a 
strong protest against such unfounded action, as 
it did in the case of Commander R. O. Smith, 
Assistant Naval Attaché to Moscow, in October 
1962.4” 

As elementary as the duty of a diplomat to 
observe local law is the duty not to interfere in 
the internal affairs of the host country.** A dip- 
lomatic officer who violates this basic duty will 
surely find himself persona non grata. 

Diplomatic officers are prohibited from en- 
gaging for their personal profit in any profes- 
sional or commercial activities in the receiving 
State.*® Such activities would be incompatible 
with the status of the diplomatic agent and his 
duties towards his own country. Military at- 
tachés on diplomatic duty in a foreign country 
could hardly reconcile such activities with their 
primary duties toward their service. That 
there can be rare cases of such activities by dip- 
lomatic agents is shown by the fact that the 
drafters of the Vienna Convention considered it 
necessary to include Articles 31 and 34 which 
provide for payment of taxes on income from 
such activities, and for civil jurisdiction for 
legal actions developing from such activities. 
These provisions apply primarily to family 
members of diplomatic agents who enjoy diplo- 
matic immunity, but who are not covered by the 
prohibition of Article 42. 

Diplomatic officers are assured the right of 
freedom of movement and travel in the receiving 
State.*°° Each nation, however, has the right to 
impose certain restrictions on this freedom for 
reasons of its own national security. Laws and 
regulations of a country establishing so-called 


46. V.C. Art. 9. 


47. For text, see Dept. of State Bulletin XLVII (1962), 653, 654. 
48. V.C. Art. 41. 
49. V.C. Art. 42. 
50. V.C. Art. 26. 
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zones of entry, restricted zones, security zones 
and others, must be observed by the attaché in 
the same manner as other laws. Such restric- 
tions are normally applied on a reciprocal basis 
and are naturally found mainly among those 
countries not having the friendliest of relations. 
One would hardly expect restrictions of this type 
between the United States and its friendly allies. 
On the other hand, many of us are familiar with, 
or at least have heard of, travel restrictions im- 
posed by the Soviet Union and by the United 
States on diplomatic personnel and visitors 
from the other country. Such restrictions are 
frequently relaxed or lifted from time to time 
as political tensions lessen. But while they are 
in force, they must be observed by the attaché. 
Violations usually have diplomatic repercus- 
sions and may lead to the recall of the attaché. 

The financial immunities previously discussed 
include the exemption of the attaché from the 
social security provisions in force in the receiv- 
ing State for services rendered to the sending 
State." This exemption also covers private 
servants on condition that (a) they are not na- 
tionals or permanent residents of the receiving 
State, and (b) that they are covered by the so- 
cial security provisions which may be in force 
in the sending State or a third State. 

For persons to whom this exemption does not 
apply, the diplomatic officer must observe the 
social security provisions of the sending State.** 
For instance, a diplomatic officer who brings his 
own servants into the host country and pays 
social security for them back home, need not pay 
social security for them in the receiving State. 
The same holds true if he hires nationals from a 
third country and pays for social security in that 
country. If he hires servants locally, he must 
pay for their social security in accordance with 
local law. 

A diplomatic officer may voluntarily partici- 
pate in the social security system of the host 
country for persons otherwise exempt, provided 
that this participation is permitted by the re- 
ceiving State.™ 

An attaché whose acts result in a legitimate 
claim by another person against him is expected 
to settle this claim. Just as diplomatic im- 
munity does not erase a law violation, merely 
precluding criminal or civil action thereon, so it 
operates on legitimate claims. It only precludes 
the claimant from pursuing his action in the 
local courts. The claim is there and must be 





51. V.C. Art. 33. 

52. V.C. Art. 33 Par. 2. 
53. V.C. Art. 33 Par. 3. 
54. V.C. Art. 33 Par. 4. 
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settled. This is basic, although not spelled out 
in the Vienna Convention. That it was of se- 


' rious concern to the drafters of the Convention 


who were conscious of the possibility that the 
immunity of a diplomat from civil jurisdiction 


' might deprive the claimant of his only legal 
' forum, is reflected in the Resolution passed by 


the participants at the Conference.** They ap- 


| proached the problem of settlement of claims 
| against a diplomatic officer in two ways. 
proposed first that the sending State should 


They 


waive immunity in accordance with Article 32 


' whenever this could be done “without impeding 
' the performance of the functions of the mis- 
sion’; alternatively, that the sending State 
| should assume an obligation to bring about just 


settlement of claims. 


It is reasonable to suppose that the United 
States will not waive immunity in such cases, 
particularly for military attachés. Settlement 
of claims will be the only alternative. No doubt 
an Ambassador will prevail upon his diplomatic 
staff to settle all legitimate claims promptly. 
Attachés who are members of the armed forces, 
as well as civilian employees of the military 
departments, may have tort claims against 
them settled through foreign claims settlement 
procedures under provisions of the Foreign 
Claims Act. When acts of family members of 
the attaché result in claims it will be his respon- 
sibility to settle. 

Since claims of this kind arise invariably from 
traffic accidents, it is only common sense to 
carry adequate insurance. Such coverage is re- 
quired by service regulations, and is compul- 
sory under the laws of many nations. Even if 
not required, it is most important for attaché 
personnel, since the injured party has no re- 
course to the local courts because of the immu- 
55. Resolution II on ‘“‘Consideration of Claims’’, passed on April 14, 

1961. “The United Nations Conference on Diplomatic Intercourse 

and Immunities. 

Taking note that the Vienna Convention on Diplomatic Rela- 
tions adopted by the Conference provides for immunity from 
jurisdiction of the receiving State of members of the diplomatic 
mission of the Sending State, 

Recalling that such immunity may be waived by the Sending 
State, 

Recalling further the Statement made in the Preamble to the 
Convention that the purpose of such immunities is not to benefit 
individuals but to ensure the efficient performance of the func- 
tions of the diplomatic missions. 

Mindful of the deep concern expressed during the deliberations 
of the Conference that claims of diplomatic immunity might, in 
certain cases, deprive persons in the receiving State of remedies 
to which they are entitled by law, 

Recommends that the sending State should waive the immunity 
of members of its diplomatic mission in respect of civil claims of 
persons in the receiving State when this can be done without 
impeding the performance of the functions of the mission, and 
that, when immunity is not waived, the sending State should use 


its best endeavours to bring about a just settlement of the claims.” 
56. SecNav Inst. 5560.1B. 
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nity of the attaché and his family and prompt 
insurance settlement will forestall unpleasant 
repercussions from accidents and contribute to 
the maintenance of friendly relations with the 
local population. 

Each attaché should also decide for himself 
whether he thinks that additional general lia- 
bility insurance is advisable for him. He 
knows whether his children are apt to leave toys 
around where people can fall over them, or 
whether they might throw baseballs into picture 
windows. The practical matter of selecting an 
insurance company is outside the scope of this 
article, but the post report available to every 
attaché about to assume duty in a foreign coun- 
try contains valuable information on this point. 
United States insurance companies now write 
insurance in many foreign countries where per- 
mitted by locallaw. Otherwise, local insurance 
is available to effect the claims settlement on 
which United States authorities must insist in 
accordance with the above mentioned Reso- 
lution. 


STATUS OF FORCES MATTERS 


As earlier mentioned, the United States has 
Status of Forces Agreements with various coun- 
tries. Many of these countries with which such 
agreements exist will accord visiting military 
personnel, on duty in one country but on leave 
in another, the same treatment as personnel 
stationed in the country being visited. This 
may extend to the attaché on leave in a NATO 
country the right to travel on leave orders and 
without passport or visa. There are certain 
jurisdictional advantages to this practice since 
Status of Forces Agreements and their imple- 
mentation provide for waiver of jurisdiction and 
handling of all matters in the case of law viola- 
tions through a country representative or a send- 
ing state office. Should, for instance, a Naval 
Attaché motoring through a NATO country find 
himself involved in a traffic accident, the coun- 
try representative will assist him in all proce- 
dures with the law enforcement agencies and the 
courts of thatcountry. Asa practical matter, a 
Naval Attaché who plans a leave trip through 
countries in which Status of Forces Agreements 
are in force would be well advised to inform 
himself beforehand which of the three U.S. 
Armed Services has the responsibility for such 
matters in each country. Even though the pos- 
sibility seems remote that he may need assist- 
ance, he will at least know to whom to turn. 

The reason for mentioning Status of Forces 
Agreements in this Article is not so much that 
the attaché may at some time need the assist- 
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ance of a country representative, but that he 
may well find himself in the position where he 
actually has to assume the functions and respon- 
sibilities of a country representative. In coun- 
tries with which the United States has entered 
into Status of Forces Agreements, procedures 
have evolved to handle all cases in which mili- 
tary personnel may become subject to the juris- 
diction of local courts. These procedures grew 
out of the Senate resolution accompanying con- 
sent and advice to the ratification of the NATO 
Status of Forces Agreement which showed con- 
gressional concern for the rights and welfare 
of military personnel who are subject to the 
laws and jurisdiction of foreign countries. 
Originally, the procedures were meant to apply 
only in countries with which the United States 
had such agreements, but eventually they were 
expanded to apply world-wide. Even in those 
countries in which no United States personnel 
are regularly stationed and no Status of Forces 
Agreements in effect, sufficient numbers of such 
personnel are present from time to time, either 
on official visits such as ships’ visits, or on leave, 
that it appeared advisable to extend to them the 
protection of the procedures available in other 
countries. These procedures are spelled out in 
a Department of Defense directive ** and im- 
plementing service ** and unified and subordi- 
nate command directives. 

One problem that had to be solved was to 
whom to give the responsibility of carrying out 
the procedures established under these direc- 
tives in those countries in which there were no 
United States commands and which were out- 
side the area of Unified Commands. At first 
it was quite logically given to the service at- 
tachés in such a manner that each took care of 
cases involving members of his own service. 
Thus the Naval Attaché would handle proce- 
dures for United States sailors on shore in the 
country to which he was accredited, following 
Navy Department instructions, provided he had 
been given that responsibility. In such cases 
he might have been required to maintain liaison 
with the foreign government in attempting to 
effect waiver of jurisdiction so that the offender 
could be tried by court-martial rather than local 
civil courts; he would have to obtain local coun- 
sel where waiver of jurisdiction could not be 
obtained, and he would prepare all reports of 
the incident required by his service directives 





57. 
58. 


DOD Directive 5525.1 of 5 May 1962. 

For the Navy, SecNav Inst. 5820.4A of 30 July 1962; SecNav 
Inst. 5820.5 of 15 Sept. 1956; and JAG Inst. 5820.1C of 12 July 
1962. 
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and would effect timely submission thereof to — 
the Judge Advocate General of his service. 

Matters have become somewhat more compli- 
cated with the establishment of the Executive 
Agent system under which only one military 
attaché in each country is given the responsibil- 
ity for administrative matters of all three 
services. Now, the Naval Attaché who is the 
executive agent may have to handle Status of 
Forces matters for all three services. The 
word “may” is used advisedly because under the 
complicated system set up following the Senate 
resolution which requires that a commanding 
officer in each country shall have certain respon- 
sibilities, the Department of Defense has 
directed the Unified Commands to “designate” 
this commanding officer. Where no Unified 
Command exists in a certain area, the com- 
manding officer will be nominated by the three 
services and designated by the Secretary of De- 
fense.*® The three services may also appoint 
the designated commanding officer for countries 
where no military forces are regularly sta- 
tioned. Thus, the attaché may find himself ap- 
pointed by a Unified Command, or directly by 
the three services. Formerly, the Unified 
Commander could appoint the attaché from the 
service having the largest number of personnel 
in that country, and therefore the predominant 
interest, but since establishment of the Execu- 
tive Agency system he can only appoint the 
Executive Agent Attaché. 

The duties of the Executive Agent Attaché in 
Status of Forces matters are set forth in Joint 
Army-Navy-Air Force Attaché letter num- 
ber 26.° The wording of this letter has caused 
some confusion as to what the attaché is ex- 
pected todo. For one thing, it must be remem- 
bered that the Executive Agent Attaché carries 
these responsibilities only where he has been as- 
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59. DOD 5525.1 Par. IV.C. 
60. Joint Army-Navy-Air Force Attaché letter No. 26 of 21 Sept. 1961 
Subject: Exercise of criminal Jurisdiction over United States 
Personnel by Foreign Authorities 

To: All United States Army, Navy and Air Force Attachés 
1. The Service Atiachés designated as Executive Agent by Joint 
Army-Navy-Air Force Letter No. 5a, dated 28 July 1961, will per- 
form the duties of a designated Commanding Officer or country 
representative in connection with the exercise of criminal juris- 
diction over U.S. personnel by fereign authorities, in those coun- 
tries where a Service Attaché has been assigned these responsi- 
bilities pursuant to appropriate Department of Defense and 
Theater directives. 
2. Administrative reports required to be submitted by attachés 
under service directives in connection with the exercise of criminal 
jurisdiction over U.S. personnel by foreign authorities will be 
accomplished by the Executive Agent. Such reports will be for- 
warded to the Judge Advocate General of the service of the Execu-' 
tive Agent, using the format prescribed by that service. 
3. Applicable directives for the administrative reports for the 
three services are as follows: (follows listing. For the Navy, see 
note 57, supra.) 
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signed these functions. He does not assume 
them automatically. The mere fact, therefore, 


that an attaché is the executive agent does not 


mean that he has to assume the functions of 


'a designated commanding officer or a coun- 


try representative under Status of Forces 
directives. 

Two separate functions are set out in the 

Joint Attaché letter. An Executive Agent may 
have to carry out one or both, or neither, de- 
pending on which ones, if any, have been 
assigned to him. The functions he may have to 
assume are (1) policy functions, and (2) ad- 
ministrative functions. The former are the 
important functions of maintaining liaison with 
the foreign government in matters of release of 
an accused from custody, submission of requests 
for waiver of jurisdiction, request for appoint- 
ment of a trial observer, hiring of local counsel, 
and visits of confined personnel. 
The administrative functions consist pri- 
marily of the submission of reports. The 
Defense Department requires the military de- 
partments to be informed without delay and 
kept informed on a continuing basis of all cases 
which arise in foreign countries. Forms have 
been prepared for this purpose ® and it is incum- 
bent upon the Executive Agent Attaché, to 
whom this function has been assigned, to see to 
it that all required reports (individual case re- 
ports, quarterly reports and annual reports) 
are submitted on time. Where a local com- 
mand has assumed the function of preparing 
these reports, the attaché is not required to do 
so. The main point to remember is the purpose 
of the reporting procedure, namely, to assure 
that each service is at all times informed of all 
cases in which foreign authorities exercise ju- 
risdiction over United States military person- 
nel. Where the Executive Agent Attaché has 
to carry out this function without assistance 
from a local subordinate command, he will fol- 
low the directives of his own service and report 
to the Judge Advocate General of his service, 
but he should make it clear to what service the 
offender belongs. If he will send a copy of his 
report to the Judge Advocate General of the 
accused’s service, it will save time to his own 
JAG. Otherwise, the Judge Advocates Gen- 
eral of the three services will exchange the nec- 
essary information among themselves. 

In summary: The Executive Agent Attaché 
should inform himself if he has been designated 
to assume any of the functions connected with 
the exercise of criminal jurisdiction by foreign 





61. See JAG Inst. 5820.1C of 12 July 1962. 
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authorities over military personnel, and if so, 
which ones. There is no need for duplication 
of effort if certain functions, such as submission 
of administrative reports, have been assumed by 
other military authorities. 


CLAIMS SETTLEMENT RESPONSIBILITY 


It will be helpful here to comment briefly on 
the claims settlement responsibility of the Naval 
Attaché, although the mechanics of claims set- 
tlement procedure are beyond the scope of this 
article. 

The Naval Attaché who is the Executive 
Agent Attaché is not the claims settlement offi- 
cer for the three services. Designation of 
claims settlement officers under cross servicing 
arrangements is a matter apart from designa- 
tion as Executive Agent. The Naval Attaché 
has authority, but not the sole responsibility, to 
settle claims. He may, at the request of at- 
tachés from other services, settle claims for 
them, and he may also settle claims generated 
by crew members from visiting United States 
ships. But the Commanding Officer of the visit- 
ing ship also has the claims settlement author- 
ity, except in Status of Forces agreement 
countries where claims are settled in accord- 
ance with these agreements. Where crew 
members of visiting ships are responsible for 
acts resulting in claims of local residents, the 
Commanding Officer will be primarily respon- 
sible for the settlement of these claims before 
the departure of his ship. If he needs assist- 
ance, he may turn to the Naval Attaché. 
Should the departure schedule of the ship make 
it impossible to settle the claims before the ship 
leaves, the Commanding Officer may leave mat- 
ters in the hands of the Attaché. But he should 
not use him as his claims settlement agent un- 
less he has no alternative. 

The importance of claims settlement was pre- 
viously mentioned in the discussion of claims 
against the attaché. Since the attaché himself 
may benefit from claims settlement under the 
Foreign Claims Act, it is important that he 

familiarize himself with the mechanics of 
claims regulations and procedures, preferably 
before his departure to his duty post. 


ADMINISTRATIVE AND TECHNICAL STAFF, 
SERVANTS 


Employees and personnel of the Embassy and 
of the attaché’s staff who are nationals or per- 
manent residents of the receiving State enjoy 
privileges and immunities only to the extent au- 
thorized by the receiving State With this 


62. V.C. Art. 38 par. 2. 
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qualification, the following rules apply to em- 
ployees, staff members, and servants. 

Personnel who form the administrative and 
technical staff of the diplomatic mission (this 
would include the attaché’s yeoman and other 
naval personnel assigned to his staff) enjoy the 
same rights of inviolability of person and resi- 
dence and immunity from criminal jurisdiction 
and taxes as the attaché. They enjoy immunity 
from civil jurisdiction only for acts arising out 
of performance of their duties. There is no im- 
munity for acts done in their private capaci- 
ties.** Therefore, a member of the administra- 
tive or technical staff would be immune from 
criminal prosecution and civil suit if involved 
in a traffic accident on an official trip for or with 
the attaché. He would be subject to civil suit. 
but not criminal prosecution, if the accident 
happened while he was driving on his own 
business or for pleasure. 

Immunity from customs duty on household 
goods and articles imported for their own use 
is extended to members of the administrative 
and technical staff only at the time of “first in- 
stallation,” that is, when they first enter the 
country.* Theattaché himself may at any time 
import articles for his own use and that of his 
family; administrative and technical personnel 
are subject to the customs regulations of the re- 
ceiving State for anything they import once they 
are “installed” in that country. 

Even fewer immunities are extended to the 
service staff of the diplomatic mission. This 
category may include the official chauffeur of the 
attaché if he has no other duties than to drive 
the attaché’s car and therefore does not belong 
to the administrative or technical person- 
nel. Immunities of the service staff include 
immunities with respect to acts performed in 
the course of their duties, exemption from dues 
and taxes on the pay they receive by reason of 
their employment, and exemption from social 
security payments under the same conditions 
and with the same exceptions as those of the 
attaché himself.® 

The only immunity extended to private serv- 
ants brought into the host country by the diplo- 
matic officer is the exemption from dues and 


63. V.C. Art. 37 par. 2. 
64. Ibid. 
65. V.C. Art. 37 par. 3. 








taxes on their pay. Other immunities may be, 
and usually are, granted by the receiving State 
on a reciprocal basis. In any event, the receiv- 
ing state “must exercise its jurisdiction over 
those persons in such a manner as not to inter- 
fere unduly with the performance of the func- 
tions of the mission.” ® 


CONCLUSION 


Diplomatic duty has always carried with it 
the connotation of special honor and dignity. 
The extensive immunities granted to diplomatic 
officers by international law are evidence of 
this special status. The diplomatic officer en- 
joys this status because he represents his 
country, and his country will protect his rights 
if they are in any way restricted or violated by 
the host country. On the other hand, any use 
of the privileges extended to diplomatic officers 
or members of their staff for private gain or 
personal enrichment would seriously reflect 
upon the country they represent, and in the case 
of military attachés upon their service as well. 

The Vienna Convention on Diplomatic Rela- 
tions contains those privileges to which all par- 
ticipants at the Conference could agree. To 
some extent, they represent the lowest common 
denominator. Countries are under obligation 
to apply the standards they embody without 
discrimination,” but there is still room for con- 
siderable divergence in actual practice. Some 
countries may reciprocally apply certain pro- 
visions more restrictively without violating the 
nondiscrimination clause. This will no doubt 
be true between nations whose relations are 
strained. Countries are equally free to extend 
to each other, by custom or agreement, more 
favorable treatment than that required by the 
Convention,” which frequently happens be- 
tween friendly nations. 

Generally, this article has dealt only with 
those privileges embodied in the Convention and 
recognized by the majority of nations. It may 
well be that a Naval Attaché and his family will 
receive more preferential treatment when ar- 
riving at his new duty post. 

66. V.C. Art. 37 par. 4. 
67. V.C. Art. 47 par. 1. 


68. V.C. Art. 47 par. 2(a). 
69. V.C. Art. 47 par. 2(b). 








JAG BULLETIN BOARD 


NAVY LEGAL WRITING AWARD—1963 


The Navy League of the United States announces 
the continuation of the Navy Lawyer Award estab- 
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lished in 1959. This award of $500 is made to a Navy 
Law Specialist who while on active duty has written 
and published during the year an article selected as best 
from among those nominated. The award, known as 
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the Navy Lawyer Award, has been made possible by an 
anonymous donor and is administered by a Committee 
representing the Navy League and The Office of the 
Judge Advocate General. The rules of the award are 
as follows: 

1. The Competition shall be open to any Navy Law 
Specialist, Regular or Reserve, on active duty who 
has not previously received this award. 

2. To be eligible for submission in the competition 
an article must relate to the Navy, have been written 
by an eligible Navy Law Specialist, and have been 
published during the year ending 31 December 1963 
in a periodical acceptable to the Committee as having 
substantial circulation. 

3. Entry of an article in the competition may be 
made by the author or by any person desiring to 
nominate an article with the written consent of the 
author. Six copies of the published article together 
with the written consent of the publisher to its entry 
shall be submitted to the Navy League at any time 
prior to 31 January 1964. 

4. No requirement is made as to length, form or 
copyright. Any reprinting, extensive quotation from, 
or digest of any submitted article, award winning or 
otherwise, will be entirely subject to the consent of 
the publisher or copyright owner. 

5. Selection from the submitted articles as the 
“Best of the Year” will be made by the Judges on the 
basis of: 





(a) Over-all reader interest 
(b) Literary excellence 

(c) Professional merit 

(d) Contribution to the Navy 

Decision by the Judges will be final and conclusive. 

Recipients of the award to-date have been Lieutenant 
William L. Craig, USNR, in 1960 for his article on 
“Double Jeopardy and Cumulative Sentencing in the 
Military” Commander Richard E. Blair, USN, in 1961, 
for his article, “Court-Martial Jurisdiction Over Re- 
tired Regulars: An Unwarranted Extension of Military 
Power”; and Lieutenant Commander Gardiner M. 
Haight, USN, for his article entitled “Argument of 
Military Counsel on Findings, Sentence and Motions: 
Limitations and Abuses.” 

The objective of this competition on published writ- 
ings is to encourage meritorious professional publica- 
tion by Navy Law Specialists and to focus attention on 
Law as an important tool in the performance by the 
Navy of its mission. 

To be eligible for submission in the competition, an 
article must relate to any aspect of law of concern to 
the Navy, must have been written by an eligible Navy 
Law Specialist and must have been published during 
the year in a periodical acceptable to the Awards Com- 
mittee as one having substantial circulation. No re- 
quirement is made as to length or form of the articles. 
Entry of an article in the competition may be made by 
the author or by any person desiring to nominate an 
article with the consent of the author. 





LEGAL ASSISTANCE NOTE 


REDEEMABLE MARYLAND GROUND RENTS 


Recent legislation which was signed into Law on 10 
April 1963 as PL 88-9 deals with redeemable ground 
rents of a type common in certain parts of Maryland. 

The new law has the effect of permitting Maryland 
ground rents, paid or accrued on or after 1 January 
1962, to be deductible as interest if it is redeemable even 
though no fixed date of redemption has been set. If 
the ground rent is irredeemable it is deductible only to 
the extent it constitutes a proper business expense. 

The new provisions treat a redeemable ground rent 
as being in the nature of a mortgage. Also, after 10 


April 1963, regardless of when the property was ac- 
quired, both in determining the basis and sale price of 
property held subject to a ground rent, the capitalized 
lump sum value of the ground rent is to be taken into 
account in the same manner as a mortgage. 

There will be no change in the tax treatment of Penn- 
sylvania redeemable ground rents. 

Personnel who have filed their 1962 income tax returns 
without taking this deduction should be advised that it 
is their privilege to file an amended income tax return 
or claim for refund. 





RESERVE OFFICERS PERFORMING ACTIVE DUTY TRAINING IN 
JAG DURING JUNE AND JULY 1963 

CAPT John Kelly, USNR, Florissant, Missouri—As- 
signed to Legal Assistance Division. 

CAPT Joseph A. Kilgarif, USNR, Commanding Officer 
of Naval Reserve Law Company 11-1, San Diego, 
California—Assigned to Legal Assistance Division. 

CAPT Andrew P. Psalidas, USNR, Naval Reserve Law 
Company 6-3, Miami, Florida—Assigned to the Board 
for the Correction of Naval Records. 

CDR Frank M. Adams, USNR, Beaumont, Texas—As- 
signed to Legal Assistance Division. 

CDR Vincent J. Claffey, USNR, Naval Reserve Law 
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Company 3-3, New York City, New York—Assigned 
to Litigation & Claims Division. 

CDR Julius J. Kastantin, USNR, Naval Reserve Law 
Company 4-15, Pittsburgh, Pennsylvania—Assigned 
to President’s Study Group. 

LCDR Bernard Chazen, USNR, Englewood, New Jer- 
sey—Assigned to Admiralty Division. 

LCDR Howard R. Lonergan, USNR, Naval Reserve Law 
Company 13-2, Portland, Oregon—Assigned to In- 
vestigations Division. 

LCDR John L. McShane, USNR, Naval Reserve Law 
Company 6-3, Miami, Florida—Assigned to Appellate 
Government Division. 

LT John L. Cleary, USNR, Poquoson, Virginia—As- 
signed to Investigations Division. 
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LT John D. Idoine, USNR, Canton, Ohio—Assigned to 
Legal Assistance Division. 
LT Alan Raywid, USNR, Washington, D.C.—Assigned 


to Admiralty Division. 
LT Louis F. Saegert, USNR, Seguin, Texas—Assigned 
to Administrative Law Division. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


NROTC STUDENTS—Payment of summer training traveling 
expenses 


@ The Comptroller General of the United States has 
recently held that in view of the provisions of section 
422(c) of Title 37 of the United States Code, which 
extends to regular midshipmen of the NROTC entitle- 
ment to the same allowances as those provided for mid- 
shipmen of the Naval Academy, there would be no legal 
objection to providing by regulation for the payment 
to NROTC students of travel allowances from home to 
summer training, as well as from the location of the 
NROTC unit to summer training as now provided by 
Paragraphs 5001 and 5002 of the Navy Travel Instruc- 
tions, in cases where such travel is properly directed by 
competent orders and the travel is actually performed 
from home to summer training. (Comp. Gen. Dec. 
B-149871 of 17 December 1962) 


JOINT TRAVEL REGULATIONS—Member involuntarily released to 
inactive duty who re-enlists—travel and transportation rights 


@ On 11 January 1963 the Comptroller General con- 
sidered the case of a member of the uniformed services 
who is involuntarily released to inactive duty with re- 
adjustment pay and who, prior to completion of travel 
to a home of selection, voluntarily re-enters the service 
at and is assigned to a station different from the one at 
which he last previously served. Several questions con- 
cerning travel and transportation allowances were an- 
swered. It was held that in the absence of any evidence 
of a legislative intention to authorize payment to the 
home of record or place from which ordered to active 
duty when no home is selected, and since the law author- 
izing payment provides that it shall be under regulations 
prescribed by the Secretaries concerned, a member in 
the category presented may not elect mileage under the 
provisions of paragraph 4157-1la, Joint Travel Regula- 
tions. It was also held that since no home was selected 
during the period that the member was out of the serv- 
ice, he was not entitled to transportation of his depend- 
ents and shipment of his household effects incident to 
his release from active duty. 

The Comptroller General held, further, that upon his 
enlistment a member otherwise eligible is entitled to 
transportation for his dependents and household effects 
to his first permanent station not to exceed the distance 
from his home. It was further held that while the 
member in question did not select a home, if he continued 
to maintain his dependents at his former station until 
his enlistment, he would be entitled to transportation 
for his dependents and household effects to his first per- 
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manent station from the place where located on the date 
of his enlistment, not to exceed the cost from his old 
station. 

The member would not be entitled to allowances for 
his own travel from the place of release from active 
duty to the place of enlistment since such travel was 
performed for personal reasons while out of the service 
and was not authorized incident to either his release 
from active duty or to his enlistment. 

Concerning the question whether the member retains 
his right to select his home upon ultimate separation, 
in the case of a member, who is eligible to select a home, 
but who voluntarily re-enters the_service before select- 
ing his home and traveling thereto, the regulations con- 
tain no provision which would save to-him such right 
upon his subsequent release from active duty. His 
travel and transportation rights will then be those which 
accrue incident to his release from active duty as an 
enlisted man. 

The purpose of permitting a member to select a home 
is to effect his return to civil life after termination of his 
active military status. There would be no authority 
therefore, after the member had reenlisted, and while 
serving on active duty, to designate the permanent sta- 
tion, to which he is ordered for the performance of 
military duty, and not for any purpose of establishing 
his home as a civilian, as his selected home for the pur- 
pose of receiving allowances thereto incident to his re- 
lease as an officer. (Comp. Gen. Dec. B-150187 of 11 
January 1963) 


JOINT TRAVEL REGULATIONS—tTransportation of dependents to 
temporary overseas stations incident to transfer of members to 
permanent overseas duty station 


@ It has been held that under present law, there is no 
authority for changing the Joint Travel Regulations so 
as to provide for transportation, at Government expense, 
of a member’s dependents to the member’s new perma- 
nent duty station outside the United States via the 
member’s temporary duty points when the member’s per- 
manent change-of-station orders involving assignment to 
duty outside the United States, direct temporary duty 
en route at points outside the United Staes. The general 
rule, as expressed in 37 USC 406(a), is that transporta- 
tion of dependents of members incident to an ordered 
permanent change of station is limited to the distance 
from the old to the new permanent station. Certain 
exceptions to this general rule are authorized by 37 
USC 406(e), but this case does not come within these 


exceptions. (Comp. Gen. Dec. B-150071 of 5 December 
1962) 
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